
 

 

Legal Alert 

 

THE "BLACK SWAN DANCE": THE FUTURE OF THE BVI INJUNCTIONS IN THE AID OF 
FOREIGN PROCEEDINGS HAS BEEN FINALLY DETERMINED 

 

On 4 October 2021, the Judicial Committee of the Privy Council (the highest instance for the 
courts in the UK foreign territories) confirmed that injunctions in the British Virgin Isles (BVI) 
could be granted in support of foreign proceedings. This decision finally put a full stop to the 
case which nearly resulted in irreversible changes in the resolution of international commercial 
disputes in the common law countries. 

BVI is one of the most popular offshore jurisdictions among the Russian and CIS parties for 
implementing a complex corporate and other assets structure. However, disputes concerning 
such assets (whether bankruptcy or fraud proceedings or corporate or family conflicts) are often 
before the courts and arbitral tribunals outside the BVI. Securing assets which are the subject-
matter of such disputes and are located in the BVI is an essential element of a litigation strategy 
which determines whether it is worthwhile to file the claims at all. For this reason, the 
uncertainty about the legality of injunctions in such disputes threatened numerous pending and 
future proceedings involving clients from Russia, CIS and other countries. 

 

The Black Swan Case 

By its judgement in Black Swan Investment ISA v Harvest View Ltd case dated 23 March 2010 
(Black Swan), the BVI High Court arrested the assets of the parties to proceedings outside the 
BVI. The court made this judgement despite the fact that the BVI laws did not provide for special 
powers to support foreign proceedings.  

The position in Black Swan became precedential and was applied in the BVI on multiple 
occasions during the next 10 years when various interim measures were granted in support of 
foreign proceedings. However, the issue of legality of such measures was not settled in the BVI 
legislation, which became a “time bomb”. 

 

The Broad Idea Case 

Broad Idea is a company registered in the BVI majority owned by Dr Cho Kwai Chi, one of the 
respondents in the Hong Kong proceedings. On 9 February 2018, Convoy Collateral, the 
claimant, sought, among other things, a freezing order against the assets of Broad Idea in 
support of the Hong Kong proceedings, and the order was issued. 

Broad Idea, however, managed not only to successfully challenge this order, but to overrule the 
Black Swan precedent! Thus, the Court of Appeal in the Broad Idea International Limited v 
Convoy Collateral Limited case ruled that the BVI courts do not have the jurisdiction to grant 
injunctive relief in support of foreign proceedings, where such powers are not expressly granted 
by the law.  

The court based this decision, among other things, on the position set out in 1979 in the Siskina 
v Distos Cia Naviera SA case (Siskina), in which the court, while deciding whether it was 
legitimate to serve the documents concerning injunctive relief in support of foreign proceedings 
outside England, mentioned a problem of lack of jurisdiction to grant injunctive relief if such 
jurisdiction with respect to the main claim was missing.  
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Thus, the position in the Siskina case did not directly relate to the main question at issue in that 
case and did not take account of the significant changes in the judicial systems of the UK and 
the former Commonwealth countries in the following 40 years. However, the Court of Appeal 
issued a judgement crossing out the BVI courts’ right to grant injunctive relief in support of 
foreign proceedings, thus triggering the legislative changes in the BVI! 

 

Adoption of the New Law 

Abandonment of the Black Swan precedent could materially (and negatively) affect the court 
disputes market not only in the BVI, but also in other common law countries. To avoid negative 
consequences, on 7 January 2021, amendments to the Eastern Caribbean Supreme Court 
(Virgin Islands) Act were enacted. The amendments introduced new Article 24 A, which 
provides that: “The High Court or a judge thereof may grant interim relief where proceedings 
have been or are about to be commenced in a foreign jurisdiction.” 

This law was intended to resolve the conflict, but the status of various injunctions granted by the 
BVI courts based on the Black Swan precedent was still not absolutely clear. Meanwhile, the 
legal battle in the Broad Idea case continued. 

 

Decision of the Privy Council  

Convoy Collateral challenged the judgement of the Court of Appeal before the Judicial 
Committee of the Privy Council. In its judgement dated 4 October 2021, the Judicial Committee 
confirmed that the BVI High Court, having personal jurisdiction with respect to a party, is entitled 
to issue injunctions with respect to such party to facilitate judicial enforcement of a proposed (or 
already existing) foreign court judgement.  

The Judicial Committee criticised the judgement in the Broad Idea case as promoting an 
outdated approach and restraining the development of the BVI laws. Besides, the Judicial 
Committee recognised the provisions of the Siskina precedent as legally unfounded.  

For this reason, the Judicial Committee noted that, in the future, the courts should be governed 
by Article 24A of the New Law and explained the basic principles on which injunctive relief may 
be granted: 

“There is no difference in principle between a case where a freezing injunction is sought in 
anticipation of (i) a future judgment of a BVI court in substantive proceedings brought in the BVI, 
(ii) a future judgment of a foreign court enforceable by the BVI Page 36 court on registration in 
the BVI, and (iii) a future judgment of a BVI court obtained in an action brought to enforce a 
foreign judgment. In each case the injunction, if granted, is directed towards the enforcement of 
obligations to satisfy judgments which do not yet exist. In each case the question is whether 
there is a sufficient likelihood that a judgment enforceable through the process of the BVI court 
will be obtained, and a sufficient risk that without a freezing injunction execution of the 
judgment will be thwarted [...]” 

The press called this judgement of the Privy Council ground-breaking, and it will definitely affect 
the entire landscape of resolution of international commercial disputes in the common law 
countries. Now having this judgment rendered both statutory and case law fix the possibility to 
issue injunctions in the BVI to facilitate foreign proceedings, the status of such injunctions 
granted earlier is determined, and stability and predictability is ensured for the future granting of 
such relief based on the criteria which were also re-determined by the Judicial Committee. 

*** 
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RGP's legal team has been specialising in such disputes for decades, and, during the recent 
years only, often came across the Black Swan issues (and the Broad Idea case which nearly 
cancelled it) in their matters. 

 

Should you have any questions regarding this message, please feel free to contact us at 
alerts@rgp.legal. 
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